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TO  -THE  rUILIii    /$* 

f  '^-' 

V   , 

•-•-» — — —  '"'"^'"N 

THE  COMMISSIONER  OF  PATENTS^     / 

Washington,  Feb.  20,  1851. 

Sir  : — On  the  first  day  of  the  present  month,  the  Commissioner  of 
Patents.  Thomas  Ewbank,  pubhshed  in  the  National  Intelhgencer 
of  this  city,  a  communication  addressed  to  you,  in  defence  of  himself , 
against  certain  charges  preferred  agamst  him  by  me  and  several 
other  citizens  largely  engaged  in  the  India-Rubber  trade,  whose 
high  respectabiUty  I  presume  you  will  not  doubt,  for  misconduct 


^J 
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and  malfeasence  in  office.  To  that  communication,  or  more 
properly,  appeal  to  the  public,  was  annexed,  a  statement  by  Dr. 
Gale,  an  examiner  in  the  Patent  Office,  whose  conduct  is  also 
involved  in  the  charges  preferred  against  the  Commissioner,  he 
being  the  Examining  Clerk  in  the  Patent  Office,  having  in  his 
care  the  business  out  of  which  originated  the  charges  against  Mr. 
Ewbank. 

As  I  am  one  of  the  individuals  who  have  preferred  charges 
against  Mr.  Ewbank,  and  inasmuch  as  he  and  his  examiner.  Gale, 
implicated  wath  the  Commissioner  in  the  misconduct  complained 
of,  have,  m  their  defence,  referred  to  me  by  name,  in  terms  of 
opprobrium  and  epithet  neither  graceful  nor  dignified  in  persons 
occupying  high  official  stations  towards  an  humble  citizen,  it  be- 
comes proper  for  me  to  reply  to  the  joint  appeal  of  the  Commissioner 
and  his  coadjutor  Gale,  to  repel  the  imputations  which  they  have 
attempted  to  put  upon  me  personally,  and  also  to  exhibit  to  the 
public,  the  tribunal  which  they  have  themselves  chosen,  the  numer- 
ous mistakes  in  matters  of  fact  with  which  their  defence  abounds. 

As  you  well  know,  the  following  charges  were  preferred  against 
Mr.  Ewbank,  by  some  of  the  most  respectable  business  firms  and 
corporations  in  this  country,  well  sustained  by  facts,  which  were 
particularly  stated  and  referred  to  in  the  documents  containing 
these  charges — 

1.  That  the  Commissioner  of  Patents  has  officially  acted  in  a 
partial  and  unfair  manner,  and  has  lent  himself  and  his  official 
station  to  one  of  two  parties  contending  before  him  in  the  matter 
of  the  extension  of  a  patent  of  great  importance. 

2.  That,  contrary  to  law,  he  refused  to  the  party  opposing  the 
extension  a  copy  of  the  petition  and  grounds  for  the  extension 
filed  by  the  other  party,  when  such  copy  was  asked  of  and  the 
legal  fees  for  copying  tendered  to  him ;  and  yet  he  volunteered 
to  furnish  the  party  asking  for  the  extension  a  copy  of  the  other 
party's  grounds  of  opposition  as  soon  as  they  should  be  filed  at 
the  Patent  Office. 

3.  That,  after  the  day  of  hearings  he  permitted  the  counsel 
of  the  party  asking  for  the  extension  to  go  to  the  files  of  the  Patent 
Office,  examine  the  papers  and  argument  of  the  opposing  party, 
and  write  and  file  a  reply  to  the  same,  without  giving  any  notice 
to  the  opposing  party  of  the  unfair  advantage  which  had  thus 


been  taken  of  their  rights  and  privileges,  under  the  laws  and  rules 
for  the  government  of  the  Patent  Office. 

4.  That  the  affidavits  of  Messrs.  Gregg  and  Howe  show  that 
the  invention  of  a  machine  for  spreading  and  pressing  India-Rubber 
on  cloth,  substantially  the  same  as  that  for  which  E.  M.  Chaffee 
obtained  a  patent  in  the  year  1836,  was  in  existence  and  in  use  in 
the  years  1829  and  1832,  and  that  therefore  Mr.  Chaffee  had  no 
just  and  exclusive  right  to  said  invention. 

5.  That  Chaffee  sold  his  invention  in  advance  to  the  Roxbury 
India-Rubber  Company,  before  he  got  it  patented — that  he  made 
no  outlay  of  expenditures  in  the  matter,  certainly  not  more  than 
fifty  dollars — and  that  he  acknowledges,  under  oath,  that  the 
said  Company  paid  him  eight  thousand  dollars  for  his  alleged 
invention. 

6.  That  even  if  the  invention  had  been  Chaffee's  own,  he  had 
no  right,  under  the  laws  and  rules  governing  the  Patent  Office  in 
the  matter,  to  an  extension  of  his  patent. 

7.  That  Chaffee  did  not  ask  for  the  extension  of  his  patent 

for  his  oivn  benefit,  but,  for  the  benefit  of  Charles  Goodyear,  to 

whom  said  patent  was  assigned  the  28th  of  July,   1844,  after 

having  been  four  times  previously  assigned  to  other  parties  and 

persons. 

8.  That  the  Commissioner  had  not,  at  the  time  he  granted  an 
extension  of  Chaffee's  patent — viz.,  30th  August — read  or  ex- 
amined any  part  of  the  many  hundred  pages  of  testimony,  affida- 
vits, and  arguments,  on  file  at  the  Patent  Office  against  said 
patent's  extension. 

9.  That  the  Commissioner  in  the  matter  followed  neither  the 
laws,  rules,  nor  practice  of  the  Patent  Office  :  and 

10.  That  as  the  law  expressly  disallows  an  extension  of  a 
patent,  except  to  remunerate  the  inventor  for  his  time  and  ex- 
pense, and  as  the  inventor  in  this  case  asked  for  an  extension  for 
the  benefit  of  others,  and  not  for  himself,  the  extension  of  Chaffee's 
patent  was  a  Avrongful  act  in  itself,  and  the  conduct  of  the  Com- 
missioner of  Patents,  throughout  the  whole  proceeding  in  the 
matter,  was  totally  unjustifiable. 

In  the  defence  before  alluded  to,  made  by  Mr.  Ewbank,  scarcely 
one  of  these  grave  and  serious  charges  is  denied. 

It  is  true  he  states  certain  grounds  on  which  he  granted  the 
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ettensionof  Chaffee's  patent,  which  he  alleges  were  established  in 
part  at  least  by  the  testimony,  but  which  you  will  see,  on  ex- 
amining the  testimony,  were  totally  unsustained.  On  these  grounds, 
the  parties  preferring  the  charges  distinctly  take  issue  with  Mr. 
Ewbank,  and  they  appeal  to  the  testimony  given,  to  show  how 
utterly  mistaken  he  and  his  "corps  of  examiners"  (who,  by  the 
way,  seem  now  to  have  possession  of  the  Patent  Office,)  are,  in  the 
conclusions  which  he  alleges  they  deduced  from  the  testimony. 

Mr.  Ewbank,  in  no  very  good  natured,  nor  dignified  terms, 
alleges  that  my  statement,  to  the  effect  that  he  did  not  read  the 
testimony  before  he  made  the  decision,  is  untrue. 

On  this  point  I  join  issue  with  the  Commissioner  of  Patents, 
and  respectfully  refer  you  to  George  Griscom,  Esq.,  of  Philadelphia, 
and  Dr.  Isaac  Hartshorn,  of  Providence,  whose  statements,  fully  sus- 
taining the  charge,  will  be  procured  whenever  you  will  enter  into 
an  investigation  of  the  charges  preferred  against  the  Commissioner 
of  Patents.  The  gentlemen  referred  to,  will  prove  that  Mr. 
Ewbank's  memory  is  treacherous  in  this  particular,  and  that  he 
did  say,  in  their  presence  and  hearing,  that  he  had  not  examined 
the  testimony  before  he  made  his  decision. 

Another  more  distinguished  witness  of  this  defect  of  memory 
will  be  referred  to  if  necessary. 

Having  met  the  denials  put  forth  in  the  communication  signed 
by  Mr.  Ewbank,  I  now  proceed  to  notice  the  allegations  of  the 
examiner,  Gale,  by  whom  the  Commissioner  was  influenced  to 
grant  the  extension  of  the  Chaffee  patent,  and  who  is  as  deeply 
implicated  in  all  the  improprieties  and  errors  of  that  transaction  as 
Mr.  Ewbank  himself 

Gale  in  his  defence  attempts  to  answer  the  charges  preferred 
against  Mr.  Ewbank,  specifically  in  their  order. 

In  order  to  concentrate  public  attention  upon  me,  perhaps  in  the 
hope  that  my  humble  name  bears  with  it  no  influence,  nor  title  to 
respect,  nor  even  any  claim  for  justice,  he  commences  by  onisrep- 
resejiting  the  title  of  the  pamphlet  containing  the  charges  pre- 
ferred against  Mr.  Ewbank.  He  commences  his  letter  to  his  offi- 
cial superior,  thus  :  ( 

In  accordance  with  your  request  I  have  examined  the  pamphlet  you  placed  iu 
my  hands,  entitled  "  Charges  against  Thomas  Ewbank,  Commissioner  of  Patents, 
preferred  by  Horace  H.  Day,  of  the  City  of  New-York,  and  others." 


This  is  an  utter  misrepresentation  of  the  title  of  the  pamphlet, 
for  purposes  well  known  to  examiner  Gale,  and  very  obvious  to 
the  public,  who  know  the  partialities  of  the  '^  corps  of  examiners "' 
of  the  Patent  OfUce  for  certain  interests  and  their  agents ;  and 
the  hostility  of  that  "  corps  "  to  all  others  interfering  with  those 
interests  and  agents. 

The  true  title  of  the  pamphlet  is  as  follows  : 

"  Charges  against  Thomas  Ewbank,  Commissioner  of  Patents,  for  official  mis- 
conduct, submitted  to  the  President  of  the  United  States,  January  1851." 

Thus  my  name  is  not  mentioned  in  the  title,  but  is  surrepti- 
tiously introduced  in  it  by  the  examiner,  Gale,  for  purposes  and 
objects  too  palpable  to  be  disguised,  one  of  which  is,  to  impress 
the  public  mind  with  the  belief  that  I  am  the  principal  person 
preferring  charges  against  the  Commissioner,  which  Mr.  Gale 
knows  is  not  the  fact.  But,  on  the  contrary,  he  knew  that  those 
charges  were  also  preferred  by  several  other  firms  and  corporations, 
more  interested  than  myself  in  the  business  affected  by  his  own 
misconduct  and  that  of  his  official  superior. 

With  the  same  object  in  view.  Gale  proceeds  through  several 
paragraphs  in  the  same  strain  of  misrepresentation  and  abuse  of 
the  undersigned  until  he  comes  to  the  specific  charges  against  the 
Commissioner,  which  are  copied  above. 

The  first  charge  he  answers  with  an  undignified  denial,  very 
conveniently  overlooking,  or  throwing  aside  the'accumulated  weight 
♦f  testimony  by  which  it  is  sustained. 

Most  ample  proof  of  the  truth  of  that  charge  you  will  find  in 
tie  statement  already  submitted  to  you  in  the  Chaffee  case,  to 
\V:iich  I  respectfully  refer. 

The  first  portion  of  the  second  charge.  Dr.  Gale  admits  to  be 
tris.  He  admits  that  the  Commissioner  of  Patents,  doubtless 
unler  his  advice,  did  refuse  copies  of  the  petition,  and  grounds  of 
ext-nsion,  v/hen  applied  for  by  those  opposing  it,  and  he  thus  at- 
tem)ts  to  justify  such  refusal  of  copies  duly  demanded : 

"  n  relation  to  the  first  part  of  this  charge,  it  should  be  observed  that  the  rule 
was  fist  established  many  years  ago,  that  no  copies  or  information  in  relation  to 
pendirr  cases  should  be  allowed,  except  by  authority  of  the  applicant ;  and  that  in 
litigate!  cases  between  parties  claiming  the  same  thing,  no  information  relative  to 
the  cas  of  one  sliould  be  given  to  the  other,  except  copies  of  that  part  of  the  speci- 
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fications  and  drawings,  which  present  the  point  of  interference.  Nothing,  in  a  word, 
but  wliat  is  clearly  necessary  to  a  comprehension  of  the  point  in  dispute.  Long 
experience  has  shown  these  rules  to  be  absolutely  necessary,  and  they  existed  Jong 
before  the  appointment  of  the  present  Commissioner." 

If  Dr.  Gale  intends  to  assert  that  the  rule  to  which  he  refers, 
applies  to  cases  of  extension^  he  is  utterly  mistaken,  as  can  be  am- 
ply proved  by  the  testimony  of  the  former  Commissioners,  and 
members  of  the  Board  of  Extension.  The  rule  of  the  Patent  Of- 
fice before  Mr.  Ewbank  became  its  head — as  every  intelligent  man 
knows  who  has  had  business  with  the  office,  and  every  honest 
man,  knowing  any  thing  about  the  matter,  would  assert — has  been 
as  follows  :  In  all  cases  of  application  for  a  patent,  when  there  is  no 
party  interfering,  or  opposing,  the  proceedings  are  ex  parte,  and 
no  person  not  an  officer  of  the  Patent  Office  is  entitled  to  copies, 
or  to  know  any  thing  of  the  case. 

This  rule  is  founded  on  very  obvious  and  satisfactory  reasons. 
It  is  to  protect  the  invention  which  has  not  been  patented,  and 
which  if  exposed  may  be  surreptitiously  pirated,  and  perhaps  pat- 
ented in  a  foreign  coimtry.  Therefore,  there  is  a  propriety  in  with- 
holding all  copies  and  all  information  relating  to  cases  where  there 
are  no  interfering  parties. 

But  in  cases  where  there  are  interfering  claims,  a  different  rul 
holds,  and  in  such  cases,  the  parties  are  entitled  to  copies  of  thos^ 
portions  of  the  respective  specifications  and  claims,  which  are  deci- 
ded to  interfere.  The  other  portions  which  are  not  patented  are  kej't 
secret.  But  no  such  course  nor  such  rules  apply  to  cases  of  qt- 
tension.  In  such  cases  the  invention  is  protected  by  a  patent^  a/id 
there  is  no  reason  for  keeping  it  secret,  or  any  thing  in  relation  to 
it.  It  is  in  fact  a  public  record,  which  every  body  may  see  /nd 
examine.  / 

Nor  does  the  law  authorizing  the  extension  of  patents,  permi'the 
Commissioner  to  keep  any  portion  of  the  case  concealed  fror/  the 
inspection  of  the  parties,  and  particularly  those  who  appear  Ij^fore 
him  to  oppose  the  extension.  On  the  contrary,  it  requires  h/m  to 
give  notice  in  various  newspapers  published  in  the  vicinity  /f  the 
residence  of  persons  most  interested  adversely  to  the  iatent, 
in  order  that  they  may  come  in  and  oppose  its  extpsion. 
In  short,  the  whole  public  is  invited  to  come  in  and  oppose  aijexten- 
sion.     Notwithstanding  all  this,  Dr.  Gale  has  the  hardihooi  to  as- 
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sert,  that  the  petition  and  proceedings  upon  which  the  extension  is 
asked,  are  to  be  concealed  from  those  who  have  been  invited  to  come 
in  and  oppose  the  extension.  Surely  such  hardihood  must  be  that 
which  results  from  ignorance,  or  from  sinister  purposes  stimulated 
by  corrupt  motives. 

The  facts  of  the  Chaffee  case  will  make  known  the  real  motive. 

Again  this  ''  learned  Doctor"  proceeds  : 

"  The  case  in  question  is  believed  to  be  the  first  in  which  copies  of  the  grounds 
contained  in  a  petition  for  an  extension  have  ever  been  demanded.     Upon  the 
hearing,  such  copies  are  of  no  possible  use.     There  was  no  rule  for  such  a  case, 
and  there  was  an  absolute  necessity  for  a  prompt  decision  of  the  point,  as  the  parties 
were  much  pressed  for  time,  and  it  was  regarded  as  the  safest  practice  in  the  emer- 
gency to  place  this  case  under  the  same  rules  with  other  pending  cases,  unless 
strong  reasons  existed  for  a  different  course.     No  such  reasons  for  taking  the  case 
out  of  the  common  rules  were  perceived.     The  grounds  of  extension  are  laid  down 
in  the  18th  section  of  the  statute  of  1836,  and  are  the  same  in  all  cases,  to  wit,, 
that  the  applicant  is  the  inventor  and  patentee  of  the  invention  in  question ;  that  he 
has  failed  during  the  life  of  the  patent,  without  fault  on  his  part,  to  obtain  a  reason- 
able  remuneration  for  the  invention,  and  that  his  invention  is  useful  and  valuable  to 
the  public.     This  is  and  must  be  the  substance  of  every  petition  for  an  extension, , 
and  all  its  substance,  however  it  may  be  interlarded,  like  an  awkward  declaration... 
with  other  immaterial  matters  and  statements." 

"  Upon  the  hearing,  such  copies  are  of  no  possible  use,"  the- 
learned  Doctor  says. 

What!  the  papers  which  constitute  the  very  groundwork  of  the 
application,  of  no  possible  use  on  the  hearing — and  therefore  to  be  • 
concealed  from  all  parties  opposing  the  extension?     Why  then 
conceal  them  ?     Who  will  believe  such  arrant  nonsense  as  this  ? 

And  again,  this  shrewd,  sensible  and  honest  Doctor  says,  copies, 
of  the  proceedings  contained  in  the  petition  for  an  extension,  can 
be  of  no  possible  use  to  the  party  opposing  it,  for  this  very  appo- 
site and  astute  reason,  that  the  statute  gives  the  grounds^  and  the 
opposer  must  look  there  for  the  grounds  cf  extension. 

Were  there  ever  such  nonsense  and  quackery  before  uttered  in. 
high  places  ?  True,  most  learned  Doctor,  the  grounds  of  ex- 
tension, or  rather  the  points  to  be  established  before  an  extension 
can  be  granted,  are  to  be  found  in  the  statute,  but  the  evidence  to 
sustain  those  grounds,  and  to  show  that  the  application  comes, 
within  the  purview  of  the  statute,  is  to  he  found  only  in  the 
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petition^  statement  of  expenses  and  profits,  and  testimony/,  fur 
nished  by  the  applicant. 

How  is  the  opposer  of  an  extension  to  know  that  the  grounds 
set  forth  in  the  statute,  upon  which  an  extension  is  authorized,  have 
been  sustained,  unless  he  can  see  the  testimony  ?  Surely  this  ex- 
aminer who  asserts  to  the  contrary,  must  be  a  prodigy  either  of 
learning  or  of  honesty. 

Again,  this  intelligent  Doctor  says,  "  this  is  the  first  case  in  which 
copies  were  demanded."  This  truth-telling  Doctor  may  be  techni- 
cally correct  in  asserting  that  this  may  be  the  first  case  before  the 
Commissioner  of  Patents  in  which  copies  of  the  petition,  &c.,  were 
demanded,  but  if  he  had  gone  a  little  further,  and  asserted  that  the 
opposer  of  an  extension  was  not  permitted  to  examine  all  the  pa- 
pers in  the  case,  including  patent,  petition  and  statement  of  profits 
and  expenses,  &c.,  and  to  have  copies  of  them,  if  he  desired,  under 
the  old  Board  of  Extension^ — he  would  have  asserted  what  was 
untrue^  as  he  'prohahly  knew^  and  therefore  prudently  forbore  to  make 
such  an  assertion.  I  do  not  hesitate  to  say  that  the  former  commis- 
sioners and  members  of  the  Board  of  Extension  will  all  affirm  that 
copies  of  the  proceedings  were  never  once  refused  to  parties  desir- 
ing to  oppose  an  extension  when  called  for,  nor  were  the  petition  and 
statement  and  testimony  ever  before  withheld  from  their  inspection. 

But  the  astuteness  and  dignity  of  this  Doctor  are  no  less  remark- 

■  able  than  his  truthfulness. 

Again,  he  says : 

"  In  relation  to  the  second  part  of  this  charge — that  the  Commissioner  volunteered 
'  to  the  applicant,  copies  of  the  grounds  of  the  opposition,  it  may  be  remarked  that 
the  statement  is  imqualifiedly  false.  No  copies  were  volunteered  to  the  appHcant, 
but,  in  answer  to  the  request  of  his  counsel,  he  was  informed  of  the  rule  adopted 
by  the  office  on  this  subject.  There  are  very  important  reasons  for  the  adoption  of 
the  rule,  which  do  not  appear  when  similar  information  is  demanded  on  the  other 

•  side.  The  applicant  has  several  points  to  establish  before  he  can  claim  an  exten- 
sion, and  if  unsuccessful  in  any  one  of  them,  he  fails.     He  must  cover  them  all, 

•  and  cannot  vary  from  his  position,  while  his  opponents  know  from  the  statute  where 
to  meet  him.  But  he  does  not  know  on  what  side  they  may  approach.  They  may 
oppose  him  on  any  one  or  more  points,  or  upon  all — and  as  he  does  not  know  on 
which  side  he  may  be  attacked,  it  is  reasonable  that  he  should  have  notice.     The 

■  opposer  knows  perfectly  well  the  whole  position  of  the  applicant,  because  it  is  fully 

■  defined  in  the  statute  ;  but  the  applicant  does  not  know  the  position  of  the  opposer, 
and  it  should  therefore  be  defined.     The  reason  for  granting  copies  on  the  one  side 

cdoes  not  exist  on  the  other." 
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Now  this  polished  and  well-mannered  Doctor  asserts  that  so 
much  of  the  second  charge  as  alleges  that  the  Commissioner  vol- 
unteered to  the  applicant  copies  of  the  grounds  of  opposition,  is 
"  unqualifiedly  false."  Such  is  the  polite  phraseology  of  the  Patent 
Office  under  its  present  administration,  but  this  polite  Doctor  does 
not  deny  that  they  were  given  to  the  applicant  on  request.  Surely 
such  quibbling  would  have  better  qualified  this  Doctor  for  the 
office  of  a  pettifogger  before  a  justice's  court,  than  an  Examiner  of 
Patents. 

But  this  is  not  all.  He  reverses  the  entire  procedure  of  the 
Board  of  Examiners,  with  regard  to  applications  for  extensions. 
That  tribunal  required  the  patentee  to  make  out  his  case  according 
to  the  statute  before  they  granted  him  an  extension.  They  took 
the  ground  that  the  j)atentee  was  j^^^^siuned  to  have  acquired  an 
adequate  remuneration  for  his  invention  during  the  time  of  his 
patent,  which  is  14  years,  and  that  iipon  him  rested  the  burthen  of 
proving  that  he  had  not  been  thus  remmierated. 

This  was  the  reasonable,  legal,  and  honest  presumption.  But 
Dr.  Gale  holds  the  reverse.  The  grounds  of  the  patentee  are  to 
be  concealed.  The  points  which  he  is  to  establish  are  to  be  hid- 
den from  the  eyes  of  his  antagonist  and  the  ijuhlic,  and  they  are 
compelled  to  fight  him  in  the  dark  and  at  random.  Such  is  Dr. 
Gale's  opinion,  and  such  the  practice  of  the  Patent  Office  under 
its  present  administration,  and  such  it  has  never  been  before. 
Therefore  it  is  right  to  refuse  copies  to  one  side,  and  to  grant  them  to 
another.  Is  it  a  matter  of  wonder  that  the  Patent  Office  is  falling 
into  contempt,  under  such  an  administration  of  its  duties  ?  I  had 
supposed  that  Dr.  Gale  was  a  doctor  merely — not  one  of  sufficient 
capacity  to  get  a  living  by  his  nostrums,  nor  even  by  the  quackery 
of  his  profession,  but  if  I  am  to  judge  by  the  following  paragraph, 
he  seems  not  to  be  a  doctor,  but  a  man  '•'  learned  in  the  law." 
How  he  discourseth  upon  pleadings  and  evidence.     Hear  him  : 

"  The  foregoing  remarks  of  course  have  no  hearing  upon  the  question,  whether 
copies  of  the  statement  of  accounts  under  the  oath  of  the  party,  as  required  b}'  the 
statute,  or  copies  of  other  testimony  in  the  cease,  could  with  propriety  be  allowed. 
A  practice  in  relation  to  pleadings,  cannot  obtain  in  relation  to  evidence.  And  it 
may  here  be  remarked,  that  in  no  court  has  either  party  a  right  to  demand  the 
evidence  upon  which  his  opponents  propose  to  go  to  trial,  until  it  is  developed  on 
the  trial  or  hearing,  unless  there  may  be  a  particular  statute  clearly  giving  such 
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right.  One  party  cannot  demand  to  look  into  the  hand  of  the  other ;  and  the  same 
reason  which  makes  this  the  rule  in  courts,  is  sufficient  to  sustain  a  similar  rule 
here  in  this  office.  Bui  at  the  time  the  copies  were  demanded  no  such  statement 
of  accounts  had  been  filed,  nor  was  any  other  evidence  pertaining  to  the  case  on  file 
in  the  office.  Copies  of  these,  therefore,  could  not  have  been  given,  and  those 
probably  were  the  only  copies  that  were  desired,  as  the  petition  could  not  have  been 
of  the  slightest  importance  in  any  point  of  view.  There  does  not  appear  to  be 
much  left  for  the  second  charge." 

If  this  profound  Doctor  is  mistaken  with  regard  to  the  state- 
ment of  the  accounts,  he  is  sure  he  is  not  with  regard  to  the 
evidence.  "  A  practice  in  relation  to  pleadings  cannot  obtain  in 
relation  to  evidence."  And  then  he  triumphantly  exclaims — 
'•  That  in  no  court,  has  either  party  a  right  to  demand  the  evidence 
upon  which  his  opponent  goes  to  trial,  until  it  is  developed  on  the 
hearing,  unless  there  may  be  a  particular  statute  giving  that 
right.'' 

Now  I  think  this  Doctor,  so  learned  in  legal  matters,  will  not 
deny  that  on  the  hearing,  and  before  the  arguments  are  delivered, 
the  parties  have  a  right  to  know  each  other's  testimony.  But  in 
this  case  the  testimony  was  denied,  and  the  adverse  parties  were 
obliged  to  go  to  the  hearing  without  the  'privilege  of  examining 
the  ivitnesses  or  testimony. 

No  cause  is  submitted  to  the  jury  on  evidence,  which  is  not 
delivered  in  presence  of  the  parties,  and  certainly  none  after  argu- 
ment by  them,  unless  by  consent  of  both.  Yet  this  privilege  is 
denied  at  the  Patent  Office,  and  on  what  grounds,  and  by  what 
reason? — none  whatever.  On  the  contrary,  by  the  rules  of  the 
Patent  Office,  before  Mr.  Ewbank  was  appointed  to  preside  over 
it,  before  either  party  can  take  testimony  he  must  give  notice  to 
the  other,  that  the  latter  may  be  present  and  hear  the  testimony, 
and  cross-examine  the  witnesses  if  he  desires.  Thus  are  the 
parties  entitled  to  know  what  the  testimony  is,  which  has  been 
obtained  by  each  other.  And,  even  if  the  testimony  is  takeji 
ex  parte,  on  the  trial  in  any  civilized  court  of  justice,  the  adverse 
party  is  entitled  to  examine  and  be  heard  upon  it  before  the  de- 
cision of  the  cause.  Yet  this  privilege,  accorded  to  the  humblest 
criminal  in  a  police  court,  is  refused  by  the  American  Patent 
Office,  under  the  administration  of  Dr.  Gale  and  Thomas  Ewbank. 

I  now  come  to  Dr.  Gale's  repl}^  to  the  third  charge  alleged 
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against  the  CommissioDer  of  Patents.  And  this  charge,  which  is 
to  the  effect,  that  after  the  day  of  hearings  and  after  the  oppo- 
sing party  had  filed  his  argument — thus  closing  the  case — the 
counsel  for  the  applicant,  without  notice  to,  or  the  knoioledge  of 
the  other  jparty^  was  permitted  to  examine  the  argument  of  the 
latter,  and  file  an  argument  in  reply,  is  admitted  to  be  true  by  Dr. 
Gale.  He  admits  the  truth  of  the  allegation,  and  attempts  to 
parry  its  force  by  the  following  flippant  remark — 

"  As  to  the  counsel  for  the  applicant  being  permitted  to  file  an  argument  in 
answer  to  that  filed  by  the  opposing  party,  it  is  only  necessary  to  reply  that,  in  all 
cases,  the  party  who  goes  forward  in  the  case,  has  the  right  to  close  the  argument, 
and  this  right  belonged  to  the  counsel  of  the  applicant  as  a  matter  of  course." 

The  rule  of  legal  practice  laid  down  by  this  erudite  Doctor, 
would  be  7ery  appropriate,  if  the  facts  were  as  the  Doctor  insin- 
uates. The  difficulty  in  this  case  is,  that  the  matter  was  closed, 
and  that  the  parties  litigant  had  left  the  court.  Then,  without 
notice  to  the  other,  one  of  them  returns  into  court,  gets  permission 
of  the  judge  to  make  a  new  argument,  and  that  e.rpar^e  argument 
is  heard.  It  is  this  scandalous  proceeding  on  the  part  of  the  Com- 
missioner of  which  myself  and  others  complain.  What  would  be 
said  of  a  judge,  who,  after  the  arguments  had  been  closed,  and 
the  case  given  to  the  jury,  and  the  parties  had  retired  from  court, 
would  permit  one  of  them  to  return,  overhaul  the  case,  and  make 
a  new  ex  i^arte  argument  in  reply  to  that  of  his  antagonist  ? 
Would  it  not  be  branded  as  an  outrage  upon  justice,  and  would 
not  such  a  judge  expose  himself  to  impeachment  ?  Yet  such  was 
the  conduct  of  the  Commissioner  of  Patents  in  the  case  alluded  to, 
and  that  conduct  is  attempted  to  be  justified  by  the  weak  and 
flimsy  sophistry  of  the  examiner,  Dr.  Gale,  by  whom,  doubtless, 
it  was  advised,  and  who,  by  his  own  acts,  shows  himself  to  have 
been  in  the  interest  of  one  of  the  contesting  'parties. 

But  1  will  not  dismiss  Dr.  Gale  yet,  for  his  misrepresentations  and 
perversions  of  the  practice  of  the  Patent  Office  and  the  old  Board  of 
Examiners  on  this  point.  He  well  knows,  if  he  is  not  too  lamentably 
ignorant  to  occupy  the  respectable  place  which  he  now  fills,  that  the 
practice  of  the  Patent  Office  has  always  been,  to  require  both 
parties  to  file  their  arguments  {if  in  writing),  ivith  the  testimony, 
on  or  before  the  day  of  hearing.     The  customs  of  courts  of  justice 
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have  never  been  recognized  in  the  Patent  Office.  It  was  never  the 
practice  of  the  Commissioner,  nor  of  the  Board  of  Extension,  as 
Dr.  Gale  should  know,  to  allow  one  party  to  open  the  hearing  with 
an  argum_ent,  the  other  to  reply,  and  the  first  to  close  the  case. 
And  how  dares  he  be  so  brazen  as  even  to  intimate  to  the  Secretary 
of  the  Interior,  that  such  a  practice  has  prevailed  in  the  Patent 
Office  ? 

But  this  profound  Dr.  Gale  is  great  on  quibbles.  To  illustrate 
his  remarkable  acumen  in  that  species  of  intellectual  warfare,  I 
copy  the  following  extract  from  his  defence  of  the  Commissioner  : 

"  It  is,  however,  stated  od  the  fourth  page  of  the  printed  charges,  First,  That 
George  Gifford  addressed  a  letter  to  the  Commissioner,  asking  if  any  testimony  or 
argument  could  be  filed  after  the  20th  of  August,  (the  day  to  which  the  hearing 
had  been  postponed,)  and  received  for  answer  that  it  could  not.  This  statement  is 
false.  Such  a  question  was  not  asked.  He  did  not  ask  whether  arguments  could 
be  filed,  and  the  reply  had  of  course  no  reference  to  them. 

"  In  the  second  place,  it  is  stated  that  said  Gifford  also  asked  if  either  party  could 
see  and  examine  the  other's  testimony  or  argument  at  the  Patent  Office  after  the 
day  of  hearing,  and  was  answered  '  No.'  This  is  m\oi\iQY  fabrication.  About  four 
days  after  the  testimony  was  closed,  (i.  e.)  after  the  day  of  hearing,  a  letter  was 
received  from  Day,  propounding  such  a  question,  and  he  was  answered  in  the 
affirmative.     Naked  truth  does  not  answer  the  purpose  ;  it  must  be  embellished." 

I  will  now  proceed  to  show  that  the  statement  on  page  4  of  the 
printed  charges,  to  which  Dr.  Gale  refers,  is  true  in  the  fact 
charged^  if  not  in  the  names  of  persons.  In  reply  to  a  letter  of 
George  Giffiord,  Esq.,  counsel  for  the  undersigned  and  others,  Mr. 
Ewbank  states  that, 

'•  The  notice  to  you  requiring  you  to  file  the  grounds  of  opposition  you  intend  to 
make,  refers  of  course  to  the  ^points  yow  intend  to  make  in  your  argument,  to  be 
presented  and  acted  upon  at  the  hearing  on  the  20th  instant. 

Does  not  this  extract  imply  that  Mr.  Gifford  inquired  whether 
or  not  the  argument  could  be  filed  after  the  day  of  hearing,  and 
does  not  Mr.  Ewbank  expressly  say  that  the  points  of  the  argu- 
ment must  be  presented  before  the  day  of  bearing  ?  Certainly 
his  language  can  bear  no  other  construction.  And  yet  the  pert  and 
flippant  Dr.  Gale,  in  the  dignified  dialect  of  the  Patent  Office, 
pronounces  the  statement  "  false." 

He  also  denounces  the  statement  that  Mr.  Gifford  propounded 
the  question  alluded  to  by  him  in  the  extract  I  have  copied  as  a 


15 

"  fabrication."     Let  us  see  what  are  the  facts  touching  this  matter  ? 
I  addressed  a  letter  to  the  Commissioner  of  Patents,  dated  Augus 
24,  1850,  in  which  is  contained  the  following  sentence : 

"  Mr.  Keller  informed  me  this  morning  that  he  had  been  permit- 
ted to  examine,  subsequent  to  the  20th,  Mr.  Gifford's  argument  for 
the  purpose  of  answering  the  same.  Inasmuch  as  I  have  no 
counsel  here,  I  beg  to  be  informed  if  the  right  of  opposite  parties 
to  examine  testimony  or  other  papers,  has  in  this  case  been 
granted  by  the  office,  and  if  arguments  or  answers,  delivered  after 
the  20th,  can  be  received  and  considered  ?" 

It  will  be  seen  that  the  point  of  my  inquiry  was — whether  the 
testimony  could  be  examined,  and  arguments  made  and  delivered 
after  the  day  of  hearings  Mr.  Keller  having  stated  that  he  was 
permitted  to  examine  Mr.  Gifford's  argument  for  the  purpose  of 
answering  it.  The  followmg  is  the  very  gentlemanly  and  digni- 
fied reply  which  I  received  from  Mr.  Ewbank  : 

"  You  ask  if  the  Office  grants  the  opposing  counsel  to  examine  the  other's  ar- 
guments, and  also  testimony.  The  Office  does  not  refuse  counsel  the  privilege  of 
examining  each  other's  arguments,  (in  the  Office,)  and  also  the  testimony." 

Now  mark  the  evasion  of  this  reply.  My  inquiry  was  whether 
the  testimony  could  be  examined,  and  whether  arguments  or  answers 
could  be  delivered  after  the  2Qth — the  day  of  hearing.  To  this,  the 
real  point  of  my  inquiry — this  candid  and  straight-forward  Com- 
missioner makes  no  reply.  On  the  foregoing  statement  of  the  facts, 
I  now  submit  to  the  Honorable  Secretary,  and  the  world,  to  decide 
who  has  been  guilty  of  the  ^'- fabrication^^  of  which  Dr.  Gale 
speaks.  Truly,  as  the  honest  and  veracious  Doctor  remarks? 
"  naked  truth  does  not  answer  the  purpose — it  must  be  embel- 
lished." 

The  Doctor's  reply  to  the  fourth,  fifth,  and  sixth  charges,  is  a 
mere  expression  of  his  opinion  of  the  testimony,  to  which  an  elabo- 
rate answer  is  not  necessary  if  I  had  time  to  make  it.  I  appeal  to 
the  testimony,  and  am  willing  to  abide  by  it,  before  any  tribunal 
competent  in  intellect,  and  possessed  of  sufficient  integrity  to  insure 
impartiality  and  justice  in  its  decisions. 

I  quote  again  from  this  honest  Doctor.     He  says : 

"  The  seventh  and  lenlh  charges  allege — that  Chaffee's  patent  was  illegally  ex- 
tended for  the  benefit,  of  assignees,  and  not,  as  the  law  contemplates,  for  the  bene- 
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fit  of  the  inventor.  In  reply,  it  is  sufficient  to  state  that  the  facts  of  the  case  were 
decided  according  to  the  evidence,  and  not  according  to  the  statements  of  Mr.  Day 
and  his  coadjutors.  But  no  such  facts  as  alleged  herein  were  proved.  If  Mr. 
Chaffee  had  made  a  contract  for  the  sale  of  the  extended  patent,  it  is  to  be  hoped 
he  will  receive  the  value  of  his  contract,  which  will  be  for  his  own  benefit.  It  will 
be  perceived,  by  the  examination  of  the  arguments  filed  by  the  counsel  of  the 
opposers,  that  they  did  not  pretend  there  was  any  ground  for  the  allegation  in  the 
charge — which,  if  substantiated,  would  have  defeated  the  extension." 

The  Doctor  says  "  no  such  facts,"  to  the  effect  that  the  exten- 
sion of  Chaffee's  patent  was  for  the  benefit  of  his  assignee,  "  are 
proved  "  Let  us  see  what  Chaffee  himself  says.  After  Chaffee 
had  testified  that  he  had  had  a  conversation  with  Mr.  Hodgman 
in  relation  to  the  extension  of  this  patent,  the  following  questions 
were  put,  to  which  he  gave  the  answers  annexed  : 

Question.  With  whom  did  you  next  have  a  conversation  about  it  (the  exten- 
sion) ? 

Answer.  Mr.  Goodyear.     I  don't  recollect  any  one  but  him. 

Q.  When  first  with  him  ? 
'        A.  I  should  think  last  January. 

Q.  Where  was  that  conversation  had,  and  where  did  you  then  reside  ? 

A.  At  his  store,  New-York — also  at  New-Brunswick.  Don't  recollect  where 
first.     I  resided  at  that  time  in  New-Brunswick. 

Q.  Did  you  first  propose  to  Mr.  Goodyear,  or  he  to  you  ? 

A.  I  think  I  first  suggested  it  to  him. 

Q.  What  allowance  has  Goodyear  offered  to  make  to  you  in  case  of  the  extension 
.  of  the  patent  ? 

A.  Besides  the  expenses  attending  it,  some  business  considerations  of  antici- 
pated value,  and  $3,000  cash  consideration. 

Q.  Please  state  those  business  considerations  ? 

A.  Private  matters  which  I  cannot  state.     (Objects  to  state.) 

Q.  Do  you  refuse  to  state  what  the  business  considerations  are  ? 

A.  As  connected  with  other  matters  separate  from  the  extension,  I  decline 
answer!  no-. 

Q.  Is  it  all  connected  with  the  extension  ? 

A.  It  is  in  part. 

Q.  Will  you  state  that  part  ? 

A.  I  decline  stating." 

In  view  of  the  testimony  of  Chaffee  himself,  this  man,  Gale, 
.expressly  states  that  the  extension  of  the  Chaffee  patent  was  not 
:for  the  benefit  of  the  assignee.  He  says,  "  No  such  facts  as  alleged 
.have  been  proved."     Oh  truth-telhng  Doctor !  you  will  certainly 
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be  believed,  and  your  defence  of  the  Commissioner  will  be  regarded 
as  conclusive. 

As  I  have  already  noticed  the  defence  of  the  Commissioner  to 
the  eighth  charge,  to  the  effect  that  he  did  not  read  the  testimony 
before  deciding  the  case,  I  pass  on  to  Gale's  defence  of  him 
against  the  ninth  charge.  Again  I  quote  from  this  illustrious 
Doctor.     He  says— 

"  The  ninth  charge  alleges  that  the  Commissioner  in  the  matter  followed  neither 
the  laws,  rules,  nor  the  practice  of  the  Patent  Office. 

"  In  relation  to  this  charge  I  can  state,  having  had  the  case  constantly  under 
my  charge  during  its  pendency,  that  the  whole  proceedings,  on  the  part  of  the 
Office,  were  perfectly  fair,  and  violated  neither  the  law,  the  rules,  nor  the  practice 
of  the  office.  Some  new  points  arose  in  the  case  which  were  disposed  of  in  the 
absence  of  rules  in  th^  most  impartial  manner." 

I  will  now  proceed  to  convict  the  Doctor  of  either  an  ignorant 
or  wilful  mistatement,  which  must  serve  as  a  sample  of  the  whole^ 
and  which  will  convince  every  honest  man  that  this  Doctor  Gale 
is  not  worthy  of  a  particle  of  credit. 

The  Act  of  1848,  which  confers  upon  the  Commissioner  the 
powerof  extending  patents,  expressly  enacts  that  "the  said  Com- 
missioner shall  grant  or  refuse  the  extension  of  said  patents,  upon 
the  same  principles  and  i^ules  that  have  governed  said  BoardP 
Meaning  the  Board  of  Extension  repealed  by  that  Act. 

Now  the  following  was  one  of  the  rules  adopted  by  the  Board 
of  Extension,  and  the  most  important  of  all  of  them  : — 

"  At  the  end  of  the  term  for  which  his  patent  runs,  his  (the  patentee's,)  monop- 
oly should  cease,  and  the  invention  become  public  property,  unless  he  can  show 
good  reasons  to  th6  contrary.  The  presumption  is  always  against  his  application ; 
and  if  he  cannot^show  that  his  invention  is  novel,  useful,  valuable'and  important  to 
the  public,  and  that  having  made  all  reasonable  efforts  to  introduce  it  into  general 
use,  he  has  not  been  adequately  remunerated  for  his  time  and  expense  in  discover- 
ing and  perfecting  it,  the  Board  cannot  grant  an  extension." 

This  rule,  the  Commissioner  of  Patents,  Mr.  Ewbank  has  ex- 
punged fribm  his  .set. of  rules,  ajid  of  course  does  not  act  upon  it. 

Yet,  it  is  the  law  of  the  lajid,  made  so  by  the  very  act  which 
gave  him  the  power  to  extend  patents,  and  which  he  is  bound  by 
his  oath  of  office  to  obey.  What  credit,  then,  is  to  be  given  to  his 
man  Gale,  who  dares  to  assert,  in  the  face  of  this  undeniable  fact, 
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that  the  Commissioner  violated  no  law — and  that  those  who  ac- 
cuse him,  have  stated  nothing  but  falsehoods  ?  Is  such  a  man  fit 
to  be  an  Examiner  of  Patents,  and  to  be  intrusted  with  the  valua- 
ble rights  of  both  inventors  and  the  public  ?  What  hold  have  in- 
ventors and  the  public  upon  the  integrity  of  such  a  man  ?  None 
whatever. 

I  have  now  followed  both  the  Commissioner  and  Dr.  Gale 
through  their  two  several  defences  of  their  conduct  in  the  exten- 
sion of  the  Chaffee  Patent. 

1  have  now  only  to  refer  one  moment  to  the  language  which 
they  (particularly  Gale)  used  towards  me  in  their  several  defences. 

He  has  not  hesitated  to  accuse  me,  and  others,  who  have  pre-, 
ferred  charges  against  the  Commissioner,  of  uttering  falsehoods. 
He  has  used  the  vulgar  and  gross  language  of  common  black- 
guards, as  though  it  were  becoming  the  subject  which  he  has 
undertaken — viz.,  the  defence  of  the  Commissioner  of  Patents 
and  as  though  it  were  becoming  the  Patent  Office  under  its  present 
administration.  And  this  vulgar  language  of  Gale  has  been  ap- 
proved and  endorsed  by  Mr.  Ewbank  himself 

Again,  throughout,  both  the  Commissioner  and  Gale  have 
shown  themselves  to  he  violent  and  unscrupulous  partisans  iii  this 
controversy  concerning  the  extension  of  the  Chaffee  Patent,  in- 
stead of  being,  as  it  was  their  duty,  impartial  and  unbiassed  judges, 
decent  and  dignified  in  their  deportment  towards  both  parties. 

Are  such  men  fit  to  preside  over  the  bureau,  which  has  in  its 
charge  the  sacred  rights  of  inventors  and  the  public  ?  I  leave  it 
for  the  pubhc  to  decide. 

I  have  the  honor  to  be, 

.."Very  respectfully,  your  obedient  servant, 

HORACE  H.  DAY. 
To  Hon.  A.  H.  H.  Suart,  Secretary  of  the  Interior, 
Washington,  D.  C. 
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